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International Criminal Court
         To investigate the most heinous crimes of the twentieth century - genocide, crimes against humanity and war crimes, the international community has set up ad hoc tribunals such as the International Military Tribunals at Nuremberg and Tokyo, the International Criminal Tribunal for Rwanda and the International Criminal Tribunal for former Yugoslavia. However, genocide, crimes against humanity and war crimes remain a grim reality of the world today. Thus, on July 17, 1998, the Rome Diplomatic Conference adopted the Rome Statute of the International Criminal Court (ICC) with the aim of creating a permanent and competent international court designed to prosecute people who have committed the most heinous crimes known to humanity. Thereby, the International Criminal Court differs from the International Court of Justice, sometimes called the World Court, which settles disputes between governments. Rome Statute of the ICC entered into force on July 1, 2002 and the Court is fully operational, having its seat in Hague, the Netherlands. The treaty was welcomed and appreciated by governments, legal experts and civil society as the most significant achievement in international law since the adoption of United Nations Charter. In this way, the struggle for international justice has made a major breakthrough.   

Thus, the Rome Statute provides for the establishment of a new international structure, the first permanent international criminal jurisdiction in human history. International Criminal Court is independent, tasked with investigating and prosecuting persons accused of committing genocide, crimes against humanity, war crimes, and crimes of aggression. ICC operates under the principle of complementarity, so that national justice systems continue to have primary responsibility to prosecute those crimes. ICC has a responsibility to act only when national system is unable or unwilling to investigate or to submit claims. ICC will not act retrospectively, having jurisdiction only over acts committed after July 1, 2002. Court has a special importance for the following reasons:
· It will serve as a deterrent to these crimes. In most cases during the past fifty years international mechanisms for investigating those accused of such crimes were imposed only after the crimes were committed;
· It will have a much wider jurisdiction compared with existing ad hoc tribunals. For example, the work of the International Criminal Tribunals for the former Yugoslavia and Rwanda was limited to crimes committed in certain territories, and those committed outside the respective territories were not investigated at all;
· The Statute contains progressive stipulations regarding protection of victims from retraumatisation, and a strict compatibility with internationally recognized human rights standards, without any adverse distinction founded on grounds such as gender, age, race, colour, language, religion or belief, political or other opinion, national, ethnic or social origin, wealth, birth or other status.

Due to the fact that the Statute has been included on the list of 25 most important documents of the twentieth century, a campaign to accelerate the ratification process was promoted, including at the level of Council of Europe and European Union, hoping that the establishment of the ICC is not only provide an instrument for promoting justice, but also a tool to encourage peace. Until June 2010, 111 states have ratified the Rome Statute - which represents more than half of the international community. Of those 111 participating countries, 40 are European countries. Meanwhile, 37 countries have signed but not ratified the ICC Statute; Republic of Moldova is among them together with Armenia, Azerbaijan, Turkey, Belarus, Vatican City, Monaco, Russian Federation and Ukraine, the only European countries not party to the Statute.  
International Criminal Court and Republic of Moldova

            Republic of Moldova signed the ICC Rome Statute on September 8th 2000 in order to strengthen international security and establish a common spirit of international criminal justice. In spring 2006, the Ministry of Justice prepared a bill for ratification of the Rome Statute and for adjustment of national legislation to the requirements of the Statute. On October 2, 2007 Constitutional Court of Republic of Moldova, upon the referral of the Government, adopted a decision on the fact that the Rome Statute of the ICC and the Constitution of the Republic of Moldova are compatible. The draft law on ratification of the Statute of the ICC, approved by the Government on 7 December 2007, arrived in Parliament on January 29th, 2008.  

          Although the Coalition for International Criminal Court (CCPI), which consists of over 2,500 NGOs worldwide, declared Republic of Moldova repeatedly - the target country during its campaign for universal ratification of the Rome Statute, Moldovan authorities have chosen to ignore this call each time, even though the ratification was a commitment within the Moldova - EU Action Plan, and also part of the legislative agenda for the years 2005-2009. That commitment is reflected in Chapter on Political dialogue and reform; paragraph: rights and fundamental freedoms, entitled "Ensuring international justice through the International Criminal Court. So, the ratification of the Rome Statute of the ICC and the development of requirements to amend the Constitution were expressly provided in the plan. Thus, in accordance with the National Implementation Plan of the Moldova - EU Action Plan ratification of the Statute was to be carried out in 2006. 
  
         A controversial part of the bill currently proposed by the government is contained in Article 1 p.3: “Until full restoration of the territorial integrity of Republic of Moldova, the Statute applies only to the territory controlled by Moldovan authorities”. Therefore, the message of the Coalition for International Criminal Court to the Republic of Moldova urges it to spread the ICC jurisdiction throughout the Republic of Moldova and not only “on the territory controlled by the Moldovan authorities”, as indicated in the current wording of the bill, which was brought into Parliament. Human rights organizations require the exclusion from the bill of the declaration that the Statute will be applied only to territory controlled by the Moldovan authorities. If this statement will become law, the Rome Statute of the ICC will not act on the left bank of the Nistru river, and the inhabitants of the Transnistrian region will not enjoy the protection offered by the ICC in cases of genocide, war crimes and crimes against humanity. 

The intentions of Chisinau authorities in respect to leaving a part of the country’s territory and inhabitants without additional protection offered by the Rome Statute is unclear, given that private individuals, criminals bear the responsibility in front of the Court, and not the State as a subject. The ICC differs in this regard from the European Court for Human Rights (ECHR), which condemns the State and not the person guilty of specific violations. Therefore, Moldovan leadership has no reason to be concerned about the fact that Republic of Moldova as a country could be convicted, because the ICC can only try those responsible, including those residing in the Transnistrian region, if its powers are applied throughout the country's territory. If Moldovan authorities do not spread the action of the Rome Statute in the Transnistrian region, they will create legal conditions for: 
· genocide, war crimes and crimes against humanity committed in the Transnistrian region to remain unpunished;
· persons who have committed acts of genocide, war crimes and crimes against humanity in Transnistria or elsewhere in the world to be able to hide in Transnistria.
International Criminal Court and the European Union 

 
The European Union fully supports the International Criminal Court (ICC). The principles of the Rome Statute of the ICC, as well as those governing its functioning, are fully in line with the principles and objectives of the Union. The consolidation of the rule of law and respect for human rights, as well as the preservation of peace and the strengthening of international security, in conformity with the Charter of the United Nations and as provided for in Article 11 of the EU Treaty, are of fundamental importance to, and a priority for, the Union.


         
The serious crimes within the jurisdiction of the ICC are of concern for the European Union, which is determined to co-operate for the prevention of those crimes and for putting an end to the impunity of the perpetrators thereof. In this framework, the European Union adopted, on 11 June 2001, Common Position 2001/443/CFSP on the International Criminal Court, which has been reviewed and reinforced on 20 June 2002 by Common Position 2002/474/CFSP, and on 16 June 2003 by Common Position 2003/444/CFSP.

 
The objective of the Common Position is to support the early establishment and effective functioning of the Court and to advance universal support for the Court by promoting the widest possible participation in the Statute. The European Union also completed in February 2004 an action plan regarding the common position. EU is the main donor of the ICC, all Member States together reach a 57.4% share which amounts to €51.9 million, followed by Japan with €19.9 million and 22% respectively, which is the maximum amount a single country can pay in order to avoid excessive reliance of the institution on a single donor.

 
        Accordingly, the European Union and its Member States make every effort to further this process by, inter alia, raising the issue of the widest possible ratification, acceptance, approval or accession to the Rome Statute and the implementation of the Statute through demarches and statements, and in negotiations or political dialogues with third States, groups of States or relevant regional organizations, whenever appropriate. European Parliament, for example, urged Romania in the 2007 report on human rights situation, to cancel the bilateral agreement providing immunity to U.S. citizens before the International Criminal Court. The report calls on Bucharest to denounce its bilateral document with the U.S. guaranteeing that American citizens in Romania will not be handed over to the ICC. The United States initially signed the Rome Statute, but subsequently withdrew their signature and launched a sustained campaign to protect its citizens from the jurisdiction of the Court through bilateral treaties, which gives them immunity in countries that recognize the ICC.

International Criminal Court and United States

           
The United States government has consistently opposed an international court that could hold US military and political leaders to a uniform global standard of justice. The Clinton administration participated actively in negotiations towards the International Criminal Court treaty, seeking Security Council screening of cases. If adopted, this would have enabled the US to veto any dockets it opposed. When other countries refused to agree to such an unequal standard of justice, the US campaigned to weaken and undermine the court. The Bush administration, coming into office in 2001 as the Court neared implementation, adopted an extremely active opposition. Washington began to negotiate bilateral agreements with other countries, insuring immunity of US nationals from prosecution by the Court. As leverage, Washington threatened termination of economic aid, withdrawal of military assistance, and other painful measures. The Obama administration has so far made greater efforts to engage with the Court. It is participating with the Court's governing bodies and it is providing support for the Court's ongoing prosecutions. Washington, however, has no intention to join the ICC, due to its concern about possible charges against US nationals and loss of judicial sovereignty.

 
There is presently bipartisan consensus that the United States does not intend to ratify the Rome Statute. Some US Senators have suggested that the treaty could not be ratified without a constitutional amendment. The US Constitution declares that the Supreme Court is the final arbiter on what the law of the United States is. Therefore, US opponents of the ICC argue that the US Constitution in its present form does not allow a cession of judicial authority to anybody other than the Supreme Court. In the view of proponents of the ICC there is no inconsistency with US Constitution, arguing that the role of the US Supreme Court as final arbiter of US law would not be disturbed. Other objections to ratification have included that it violates international law, is a political court without appeal, denies fundamental American human rights, denies the authority of the United Nations, and would violate US national sovereignty.

 
In 2002, the U.S. Congress passed the American Servicemembers' Protection Act (ASPA), which contained a number of provisions, including prohibitions on the U.S. providing military aid to countries which had ratified the treaty establishing the court (exceptions granted), and permitting the President to authorize military force to free any U.S. military personnel held by the court, leading opponents to dub it the "Hague Invasion Act." The U.S. has also made a number of Bilateral Immunity Agreements (BIAs, also known as "Article 98 Agreements") with a number of countries, prohibiting the surrender to the ICC of a broad scope of persons including current or former government officials, military personnel, and U.S. employees (including non-national contractors) and nationals. As of 2 August 2006, the US Department of State reported that it had signed 101 of these agreements. The United States has cut aid to many countries which have refused to sign BIAs. However, of those 101, only about 40% of agreements were ratified. Despite the penalties, many states publicly refused to sign these agreements. The only European countries that have signed such an agreement with the United States are Albania, Bosnia-Herzegovina, Georgia, Macedonia and Romania. 
 
 
In 2002, the United States threatened to veto the renewal of all United Nations peacekeeping missions unless its troops were granted immunity from prosecution by the Court. In a compromise move, the Security Council passed Resolution 1422 on 12 July 2002, granting immunity to personnel from ICC non-States Parties involved in United Nations established or authorized missions for a renewable twelve-month period. This was renewed for twelve months in 2003 but the Security Council refused to renew the exemption again in 2004, after pictures emerged of US troops abusing Iraqi prisoners in Abu Ghraib, and the US withdrew its demand.
 
 
U.S. trying to amend the Rome Statute, adopted conventionally, via a resolution of the UN Security Council, can only generate surprise and concern about involving this political body, which the U.S. perceives as a legislative one, in a matter beyond its jurisdiction. UN Security Council has very clearly defined powers enabling it to act in accordance with article 39 by taking effective measures in cases of aggression, threat or breach of peace and international security. Any other intervention cannot be justified, and international criminal jurisdiction, which was established with the entry into force of the Rome Statute, can only be incorporated by absurd into such cases. Moreover, the amendment requested by the U.S. would have resulted in a violation of existing customary international law which does not allow judicial immunity in matters of genocide and crimes against humanity.  
Review Conference of the Rome Statute - Kampala, Uganda, May 31-June 11, 2010
  
The Review Conference is a meeting of the States Parties to the Rome Statute primarily to consider amendments to the Statute. It is taking place pursuant to a requirement under article 123(1) of the Rome Statute that a conference to consider amendments be held seven years after the coming into force of the Statute. The Review Conference is to be conducted on a two-track basis, namely: the amendment track and the stocktaking track. Under the amendment track, States Parties will consider limited and specific amendments to the Rome Statute particularly the inclusion of the definition and trigger mechanism for the crime of aggression. Under the stocktaking track, States Parties, civil society organizations and other stakeholders will engage debate and discussions covering four topics, namely: the impact of the Rome Statute system on victims and affected communities, cooperation, complementarity, and peace and justice.
 
 
European Parliament resolution on the Review Conference of the Rome Statute of the International Criminal Court in Kampala, Uganda B7-0265/2010 mentions, inter alia, its firm support to the objectives of the ICC, stresses that the Rome Statute was ratified by all EU Member States, as an essential component of democratic principles and values of the Union, therefore calls on Member States to fully comply with the Statute as part of the EU acquis, urges States Parties to the Statute Rome, in particular EU Member States to promulgate and implement national laws to ensure their full cooperation with ICC, etc.

 
One of the main draft amendments refers to the abolition of Article 124, which stipulates that a State, “on becoming a party to this Statute, may declare that, for a period of seven years after the entry into force of this Statute for the State concerned, it does not accept the jurisdiction of the Court with respect to the category of crimes referred to in article 8 (war crimes), when a crime is alleged to have been committed by its nationals or on its territory”. This provision was adopted in 1998 to facilitate accession to the Rome Statute. The question facing the review conference is whether such a provision, adopted in a specific historical moment, is still necessary to promote the universality of the Rome Statute or its preservation will lead to impunity. The Plenum of the Conference adopted a resolution deciding to retain Article 124, but it should be automatically considered in five years. Members of the Coalition for International Criminal Court expressed their concern over the adoption of such a resolution.
 
 
Another black spot was the proposal to amend Article 8, which relates to war crimes, by including the series of acts that constitute war crimes the use of certain weapons (poisoned weapons, gases and certain type of bullets) in internal armed conflicts. The use of such weapons in international armed conflicts already constitutes war crimes under the Rome Statute. Similarly, defining the crime of aggression constitutes a sensitive issue. An act of aggression is generally considered to be the use of armed force by one state against another, without prior approval by the UN Security Council, or without justification of self-defense. The proposed amendment stipulates that a person in a leadership position is responsible for the crime of aggression when he or she plans, prepares, initiates or executes it. The Conference based its definition of crime of aggression on the United Nations General Assembly Resolution 3314 (XXIX) of December 14, 1974, and in this context, agreed to classify as aggression, a crime committed by a political or military leader who, by nature, severity and magnitude constitutes a clear violation of the UN Charter.
 
 
Review Conference provides a renewed attempt to solve extremely important and sensitive issues. The complexity of the discussions on the future of the ICC derives from the complexity of the very concept of the rule of law. Some might be tempted to defend the rule of law as founded on the universal claims of reason while some will argue that the rule of law cannot exist without political considerations. The victory of reason in laws may be obvious for some States but a myth to others. Is the attachment to reason itself a political ideology? Can the rule of law be objectively disconnected from political considerations? Kampala could not have been expected to have resolved such deep disputes over the character of international criminal law.  What might be hoped for is that it would showcase the many States whose leaders and lawmakers would be eager to strengthen international law even at the expense of their own sovereignty.  The addition of the crime of aggression to the ICC’s mandate is a step in the right direction for those who believe that above all, justice is a worthwhile end in its own right.
The ratification of the Rome Statute of the ICC is an imperative  
  
Considering the purpose of the Statute, by ratifying this international instrument, Republic of Moldova will manifest internationally its intention to establish a common system of international criminal justice and strengthen international security. Moreover, the ratification of this international Act will prove to the European Union the conscientious attitude of our country to its goal of European integration; this being a mandatory measure to achieve target 12 "Ensure international Justice through the International Criminal Court" within Republic of Moldova - European Union Action Plan.

 
Republic of Moldova has already prepared some legislation on international criminal law in order to facilitate international legal and judicial cooperation, including cooperation with the International Criminal Court in the view of adopting the Rome Statute, such as ratification by Republic of Moldova of several Conventions on Mutual Assistance in Criminal Matters, on Corruption, Transnational Organized Crime, Extradition as well as the Law on International Legal Assistance in Criminal Matters, this will ensure the most important legal framework for implementation of provisions of the Rome Statute, after the ratification and its entry into force. 
 
 
Although previously it was considered necessary to operate changes in the Constitution of the Republic of Moldova, on 2nd of October 2007 the Constitutional Court issued a positive decision on the constitutionality of Articles 1, 4 (2), 27 and 89 (a) of the Statute of the International Criminal Court. Thus, following the Decision no. 22 of 10.02.2007 of the Constitutional Court the opportunity to amend the Constitution in connection with ratification of the Statute was dropped, because the Court decided that provisions of the Rome Statute are compatible with the Moldovan Constitution, as has been the case in most European countries where this problem occurred. At the same time, the Ministry of Justice has already prepared a bill on amending and supplementing some legislative acts, by means of which numerous changes and additions to the Criminal Code and Criminal Procedure Code are operated. The bill was coordinated with relevant authorities and will enter into force simultaneously with the entry into force of the Statute of the International Criminal Court.

 
In the event our country's accession to the Rome Statute, Republic of Moldova’s contribution to the ICC's budget will be very low. If our state had joined in early 2005, our contributions were estimated to 115 Euros for the Working Capital Fund and 1383 Euros for the 2005 budget. Among the indirect costs of ratification is a possible cooling of relations with the U.S., which would discard the possibility of a strategic partnership. In the absence of significant U.S. interest in Moldova and in the context of our dependence on foreign aid (economic, political, technical, and humanitarian, including from the U.S.), the decision to resist U.S. policy will be a very complicated but also courageous step. As long as our strategic direction towards EU integration is sincere and assumed the ratification of the Rome Statute is an imperative. Considering that not all countries which have ratified the Statute faced adverse consequences from the part of the U.S., Moldovan diplomacy is required to undertake a sustained effort, taking every chance to convince the U.S. that such an act is absolutely necessary for the country’s European aspirations, while being innocuous to U.S. interests.
 
 
Given all of the above, especially taking into account Republic of Moldova's foreign policy priority of European integration, ratifying the Rome Statute is not only desirable but necessary. Like all new member states, Moldovan Government must realize that urgent fulfillment of all formalities regarding ratification of the ICC Statute will give more substance its European aspirations and provide for a more responsible status within the international community.
In this context we recommend:
1. Parliament to include ratification of the Rome Statute of the International Criminal Court on its short time legislative agenda;
2. Government to incorporate this issue in the medium term action plan with the European Union;
3. Ministry of Foreign Affairs and European Integration to launch discussions on raising awareness and convincing the US of how important the ratification of this agreement is for Republic of Moldova;
4. National Participation Council to monitor the process of ratifying the Rome Statute.
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